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	· Can I have a copy of your Surrogacy Policy for patients?
· When is this policy up for review? 
	


	
· Please can you list the name and email address of the Head of Midwifery, in the event we have any queries related to the policy.
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1.
PURPOSE

The purpose of the SOP is to provide guidance to midwives and the multi professional team with clear guidance to enable appropriate care for a surrogate woman in pregnancy but to appreciate the position of the intended parents and include them in the care if appropriate.


2.
SCOPE

This Standard Operating Procedure is for use within the maternity service to support midwives in caring for women involved in a surrogate arrangement in pregnancy within The Rotherham Foundation Trust

3.
APPLICABLE REGULATIONS AND POLICIES 

· Royal College of Midwives (1997) Position Paper No 18 Surrogacy: Defining motherhood, available at www.rcm.org.uk

· Surrogacy Arrangements Act (1985) HMSO, London

· Surrogacy UK (2007) Welcome to surrogacy UK, available at www.surrogacyuk.org

· HMSO (2008) Human Fertilisation and Embryology Act 


· British Medical Association (2016),- Law commission proposal to review the law on surrogacy

· Department of Health and Social care (November 2019) Care in Surrogacy

· www.hfea.gov.uk/fertility-treatment-options-surrogacy.html

4.
WHO WILL UNDERTAKE THE PROCEDURE

Midwives


Obstetricians


Head of Midwifery


Midwifery Management Team

Named Midwife safeguarding

5.
PROCEDURE 

5.1 DEFINITION - Surrogacy is the practice whereby one woman (“the Surrogate Mother”) carries a child for another person (“the Intended Mother”) or a couple (“the Commissioning Parent/s”) or “Intended mother” and “intended father” with the intention that the child should be handed over at birth.  

There are two types of surrogacy:


· Traditional or straight surrogacy - the surrogate uses her own egg, which is then fertilised with the intended or commissioning father’s sperm: this may be done by self-insemination using a syringe or done at a fertility clinic.


· Gestational, full or host surrogacy – the surrogate carries the commissioning (intended) parents genetic child conceived through invitro fertilisation (IVF) at an infertility clinic.

5.2 THE LEGAL ASPECTS OF SURROGACY

In the UK the Surrogacy Arrangements Act 1985, The Human Fertilisation and Embryology Act 1990, and the Human Fertilisation and Embryology Act 2008 regulate surrogacy. This permits such arrangements under tightly defined circumstances and prohibits commercial agencies organising surrogacy for profit. “Reasonable expenses” can however be paid to the surrogate mother.


Those participating in surrogacy must reach an agreement as to how the arrangements will proceed. Regardless of whether the arrangement is in writing and whether expenses have been paid, The Human Fertilisation and Embryology Act 2008 renders surrogacy contracts unenforceable.  That is,  if the surrogate wishes to keep the child, she is entitled to do so and if the commissioning parents decide they do not want the child, the surrogate as its legal mother is responsible for its welfare


The Human Fertilisation & Embryology Act (HFEA) (1990) Section 27 states that the legal mother is always the surrogate mother regardless of the genetic makeup and she is legally responsible for the child until such time as the intended parents adopt or seek a parental order (PO).

· The Legal Mother – The Surrogate Mother is the “carrying mother” and therefore, in law is the legal mother of the child at birth. This applies even when there is full surrogacy and the Surrogate Mother has no genetic link to the child.


The legal father depends on other factors and is complex:


· If the surrogate mother is married then her husband is the legal father unless he can prove he did not consent to the surrogacy process.


· If the surrogate mother has a partner then he is the legal father, unless he can prove he did not consent to the treatment


· If the surrogate mother is single and the treatment did not take place at a centre licenced by the HFEA, then the legal father is the commissioning father.

· Where the Surrogate Mother is unmarried – the intended father will only gain parental responsibility for the child once he is named on the birth certificate. At this point he becomes the legal father of the child. Once named on the birth certificate the intended father shares parental responsibility with the Surrogate Mother.


· An intended father who donated the sperm – An intended father who donated the sperm cannot be considered the legal father upon birth because the law states that sperm donors cannot be treated as the father of the child (s.41 HFEA 2008). An intended father who donated the sperm does not become the legal father unless and until a parental order is made or the adoption is approved.

· An intended father who did not donate the sperm – If the intended father did not donate the sperm, the Intended Father can be treated as the legal father and registered on the birth certificate ONLY if he fulfils the relevant “fatherhood conditions”, which are:


•
The Surrogate Mother is not married; 


•
The Surrogate Mother was treated in a UK licensed clinic;


•
Both the Surrogate Mother and the Intended Father gave written, signed consent to the Intended Father becoming the father, and the consent was not withdrawn;


•
The consent must be given at the time when the embryo or sperm and eggs are placed in the Surrogate Mother;


•
The sperm used to fertilise the egg was not from the Intended father and;


•
The man was alive at the time.


Under English Law once the Parental Order is granted the commissioning parents will receive a new birth certificate stating they are the legal parents of the child (Surrogacy UK 2007).

Parental Order


A Parental Order is a form of expedited adoption and the application is made to the family courts but cannot be obtained until the child is at least six weeks old. To get a Parental Order, the Intended Parents must satisfy the following conditions:


•
At least one of the parents must be genetically related to the baby (i.e. is either a sperm or egg donor); and


•
The Intended Parents must be married, civil partners or a couple living in a long term stable relationship; and


•
The Intended Parents must apply within six months of the child’s birth for the order; and


•
The child must be living with the Intended Parents at the time of the application.

5.2.1
If the child is not genetically related to either Intended Parents, then the couple must apply for adoption. Additionally, a single person cannot apply for a Parental Order but must adopt the child.


5.2.2
A Parental Order/adoption will transfer all legal rights over the child to the Intended Parents and extinguish the legal rights of the Surrogate Mother. The Intended Parents should seek independent legal advice from their own solicitor when seeking to obtain a Parental Order or to adopt the child.


5.3 The Antenatal Period

· As soon as the Midwife becomes aware of a surrogacy arrangement she should:


· The Surrogate Mother’s confidentiality should be respected at all times. This means that no information about the Surrogate Mother or unborn child should be shared with the Commissioning Parents or any other third party without the express consent of the Surrogate Mother. 


· The midwife should respect the needs of the Surrogate Mother and encourage her to express her views. An open and supportive relationship between midwife and the Surrogate Mother will help to alleviate any potential conflicts.


· In addition, the midwife should encourage the two parties to engage in discussion about any screening tests and to undertake counselling regarding these tests. Both parties will need to consider how they might react should an abnormality be detected and how it would affect the surrogacy arrangements.

· Surrogate Mothers have the right to accept or refuse any medical treatment during pregnancy so clinicians should ensure that the Intended Parents are not seen to be coercing her.


Care providers must:

· Provide routine antenatal care following all TRFT policies


· Establish if the procedure was undertaken at a licenced clinic and documenting the name of the clinic and which type of surrogacy had taken place

· Document the names of the commissioning parents’ names, dates of birth and address in the hand held records 

· Ideally, discussions regarding the needs and preferences of the Surrogate Mother and Intended Parent/s regarding antenatal care, labour and beyond will take place well in advance so as to avoid any conflict or misunderstanding. 

· The Surrogate Mother and Commissioning Parent/s (if agreed by the Surrogate Mother) should be offered an opportunity to meet with the Divisional Head of Nursing and Midwifery and her deputy to discuss their wishes and preferences and these will be documented in the maternity records. This should include the plan for labour, delivery, and the post-natal care in hospital.  This could be part of the multi-professional birth planning meeting, though they could be invited to the multi-professional birth planning meeting

· Inform the Lead Midwife and Matron for Community Midwifery


· Inform the Named Midwife for Safeguarding

· Any Surrogacy Agreement should reflect any agreement around information sharing between both the surrogate and intended parent (IP). Staff need to ensure clear documentation around consent is documented.

· Discussion on place of birth and if the surrogate mother agrees it may be appropriate for the commissioning parent/s to be present.

· Management of labour and birth including pain relief; birth support should also be discussed in the antenatal period so that the Midwife knows the wishes of the surrogate mother. Develop and Personalised Care Plan

· Discussion & documentation on infant feeding


· Provision of parent education, to be discussed with the surrogate mother and if she is in agreement the commissioning (intended) parents should be invited to attend the classes.  This will provide them with opportunities to gain information and meet other prospective parents and offer an opportunity for parent education. 

· Referral to the 0-19 service at 15 weeks as per TRFT policy to facilitate a an antenatal contact with the commissioned parents if the surrogate mother consent

· If there are any concerns regarding the suitability of the intended parents or any conflict between the birth mother and the commissioning couple a referral should be made to Named Midwife Safeguarding Children 

· Staff should be alert to any third parties (i.e. parties outside of the Surrogate Mother and Intended Parents) who may be acting illegally on a profit-making basis. Should staff become suspicious that the parties are involved in a commercial arrangement they should contact the Named Midwife Safeguarding Children for further advice and guidance.


A multi professional birth planning meeting to be arranged which will include the attendance of: 


· Community Midwife


· Lead Midwife for Community Midwifery


· Labour Ward Lead Midwife


· Wharncliffe Ward Manager


· Surrogate mother


· Commissioning Parents


· Matron

· 0-19 Practitioner if the baby is going to reside in Rotherham

· The Divisional Head of Midwifery or her deputy if this has not already occurred


If necessary include


· Named Midwife Safeguarding 


· Consultant Obstetrician


During the meeting the following should be discussed:

· Place of birth.


·  If the surrogate agrees it may be appropriate for the commissioning (intended) parents to be present.


·  What happens in the event of BBA.


·  Management of labour and birth including pain relief.


·  Birth support.


·  Do they want to be told the sex of the baby/ cut the cord?


·  Skin to skin.


·  Method of feeding and immediate care of the baby.


·  Labelling the baby- as normal with surrogate mothers details 


·  Vitamin K and route of administration


·  Visiting the ward


· Commissioning (intended) parent staying in the hospital and what support they may require

· Admission to the Neonatal unit


· Consent for treatment for baby


· NIPE examination


· Hearing screening


· NBBS where/ when this will be completed, does the Surrogate Mother need to provide written consent


·  Details of the community midwife, health visitors, General Practitioner for when the baby is discharged


· Parental Order


· Registering the birth- Parental responsibility is joint if not married


· Care of infant if mother unwell and on-going care while cared for by TRFT employees


· All discussions must be documented in the hand held records and SystmOne and Meditech records

· Postnatal care for the baby should be offered to the “intended parents”


5.4 CARE IN LABOUR, BIRTH AND THE IMMEDIATE POSTNATAL PERIOD

· Surrogates and IP’s should be treated in the same way as any other women accessing healthcare during pregnancy and birth whilst recognising that there may be particular characteristics, such as LGBT+ status which may require a more tailored approach


· A decision about the presence of the Intended Parents at the birth should be made beforehand and clearly documented in the hospital records. In the event of any conflict, the midwives should ensure that their duty always lies in supporting the Surrogate Mother.  Staff providing care should refer to the notes of the Birth Planning meeting in the Surrogate Mother’s hospital records.


· It is important to remember that even where a birth plan has been agreed in advance (either within the unit or a formal written agreement drawn up independently by the parties) the Surrogate Mother can change her mind at any time. 


· The Surrogate Mother and the Intended Parents should take decisions about feeding and caring for baby in advance.


· If the surrogate decides to leave the baby in the hospital (she is discharged but the baby is not) before the intended father has parental responsibility (is named on the birth certificate) she must be made aware that she still has parental/legal responsibility for the infant. The infant cannot be left in care of the “intended parents” unless there is a written agreement where the surrogate mother gives permission for this to take place.

·  The surrogate mother must be aware that any decisions around consent and treatment remain her responsibility and should be prepared to be contacted by healthcare professional on such matters

· If she does not agree and simply leaves the baby in the hospital, this could be classed as abandonment, in which case Social services would need to be informed and emergency procedures put in place for the protection of the baby

· If the surrogate mother needs to stay in hospital but does not wish to care for the baby arrangements can be made for the “intended parents” to care for the infant if written consent is obtained from the surrogate mother. As above the surrogate mother will continue to have parental responsibility and must be consulted for consent and treatment of the baby

· As the Surrogate Mother is the legal mother at birth, the baby cannot be removed from the hospital by the Intended Parents without her consent. Written consent of the Surrogate Mother should be provided if the baby is to be discharged with the Intended Parent’s and independently of her. This should be filed in the medical records. 


· The baby should have his/her own set of notes with details of the birth mother and the commissioning parents including the address of discharge

· Should there be any new concerns or issues before, during or after delivery these must be discussed with the Named Midwife for Safeguarding Children and Children’s Social Services


· The multi-agency pre-birth plan should include clear instructions around the handover of the baby in accordance with the Department of Health and Social care (November 2019) Care in Surrogacy. 

·  Handover must be done by the birth mother to “ intended parents”.  This must not involve staff and it can take place at anytime following the birth. 

· In the event that baby is unwell or requires admission to the Neonatal Unit wherever possible decisions about the baby’s treatment should be made jointly, by the Surrogate Mother and Intended Parents in conjunction with health professionals. 

· In most circumstances, the Surrogate Mother will hand over responsibility to the Intended Parents on an informal basis, at birth. However, the Surrogate Mother remains legally responsible for the baby until a Parental Order has been confirmed or the baby has been legally adopted. The Intended Parents have no legal rights over the baby until this time and the Surrogate Mother has the legal right to consent/ refuse treatment on behalf of her child.

· Every effort should be made to fulfil all reasonable requests regarding postnatal care in hospital.

· An early discharge from hospital should be facilitated if both mother and baby are fit and well. Consideration should be given to any postnatal care of the baby agreed with the “intended parents”

5.5
ONGOING POSTNATAL CARE IN COMMUNITY

· While there is no conclusive data on the incidence of postnatal depression (PND) in surrogates, there may be an increased risk of PND. For this reason community midwifery should consider offering visits for up to 28 days.  

· The immediate postnatal period is a time of great emotional upheaval, which may be compounded in a surrogacy arrangement and sensitivity is required in handling both the Surrogate Mother and Intended Parents. Where there is conflict the midwife must focus her care on the Surrogate Mother and baby.


· The IP’s and child will require a community midwife to visit upon discharge from hospital. Clear communication should occur between hospital and community midwifery, IPs addresses,  0-19 and the IPs GP


· The Surrogate Mother remains the legal guardian of the baby until a Parental Order has been granted. Therefore consent for any treatment such as medication and screening of the baby must be obtained from the Surrogate Mother even if the baby is handed over at birth.

5.6
BIRTH REGISTRATION


The Law requires a birth to be registered within 6 weeks.


· Where the Surrogate Mother is married


If the Surrogate Mother is married, she and her husband will be named on the birth certificate as the parents. If the husband of the Surrogate Mother writes a letter stating that he did not give permission for the arrangement, the Intended Father can be named as the father.


· Where the Surrogate Mother is unmarried


If the Surrogate Mother is unmarried the Intended Father is usually the legal father, and he can be named as such on the birth certificate. However, because he is not married to the child’s legal mother, he will have to attend the birth registration in order to be named on the birth certificate.


· In both cases the baby can be given the Intended Parents’ surname.


· After a parental order is granted the Intended Parents are issued with a new birth certificate, which replaces the original birth certificate. This names both Intended Parents on the birth certificate.


· UK birth certificates issued to fathers in same sex relationships following the grant of a parental order record both men as parents.

5.7  ROLES AND RESPONSIBILITIES


Midwives 


· Are responsible for providing care and support to the Surrogate Mother, baby and where applicable the Intended Parents during the antenatal period, labour, birth and the postnatal period; 

· Clearly document the name of the clinic, Intended parents’ names, dates of birth, GP, midwife and health visitor details;


· Discuss and offer an opportunity for the Surrogate Mother and Intended Parents to meet with the Divisional Head of Nursing and Midwifery to formulate a plan of care based on their wishes and needs though this may be part of the birth planning meeting ;


· A copy of the birth planning meeting will be filed in the Surrogate Mother’s  records both paper and electronic, and staff providing care should refer to this information.


Named Midwife Safeguarding Children


· Will ensure that where a referral has been made to social care any action or feedback is recorded in the hospital records prior to the birth;


· Any new concerns will be actioned appropriately.

6.
SUPPORTING MATERIALS

Parent Held Child Record (Red Book)

Mobile telephones


SystmOne clinical record

Meditech Clinical Record

Paper held records


7.
DEFINITIONS

HFEA - Human Fertilisation & Embryology Act HFEA


NIPE- Newborn & Infant Physical Examination

NBBS- Newborn blood spot

BBA – Birth before arrival 

           IPs – Intended Parents

           PO- Parental Order

THE MANAGEMENT OF A SURROGATE PREGNANCY

SECTION 2


DOCUMENT DEVELOPMENT, COMMUNICATION, IMPLEMENTATION AND MONITORING

8.
CONSULTATION AND COMMUNICATION WITH STAKEHOLDERS

This document was developed in consultation with:

Midwives, Safeguarding and the Head of Midwifery

9.
APPROVAL OF THE DOCUMENT


Maternity Governance

10.
RATIFICATION OF THE DOCUMENT

Maternity Governance

11. 
Equality Impact Assessment STATEMENT

An Equality Impact Assessment has been carried out in relation to this document using the approved initial screening tool; the EIA statement is detailed at Appendix 1 to this section of the document.


The manner in which this policy impacts upon equality and diversity will be monitored throughout the life of the policy and re-assessed as appropriate when the policy is reviewed.


Once the document has been ratified the author will make arrangements for the Website Summary Form to be published to the Trust’s Internet via the Equality and Engagement Manager.

12.
REVIEW AND REVISION ARRANGEMENTS


This document will be reviewed every three years unless such changes occur as to require an earlier review. 

Matron for Community with Lead midwives for community midwifery and safeguarding are responsible for the review of this document.


13.
Dissemination and communication plan

		To be disseminated to

		Disseminated by

		How

		When

		Comments



		All email users

		Communication Team

		Email

		Within 1 week of ratification

		Communication team will inform all email users of the policy and provide a link to the policy.



		Key individuals


Staff with a role/responsibility within the document


Heads of Departments /Matrons

		Author

		Meeting/Email as appropriate

		When final version completed

		The author must inform staff of their duties in relation to the document.



		All staff within area of management

		Heads of Departments /Matrons

		Meeting / Email as appropriate

		As soon as received from the author

		Ensure evidence of dissemination to staff is maintained. Request removal of paper copies


Instruct them to inform all staff of the policy including those without access to emails





14. 
Implementation and training plan


Staff need to be notified of the updated document. \there is no training associated with the document.

15.
PLAN TO MONITOR THE COMPLIANCE WITH, AND EFFECTIVENESS OF THE TRUST DOCUMENT

Ensure the SOP is followed during and after the circumstances where surrogacy is featured.

15.1
Process for Monitoring Compliance and Effectiveness


		Audit/Monitoring Criteria


		Process for monitoring e.g. audit, survey

		Audit / Monitoring performed by

		Audit / Monitoring frequency

		Audit / Monitoring reports distributed to

		Action plans approved and monitored by



		Roles & Responsibilities

		All matrons Family Health

		 All Leads

managers Family Health

		On-going

		TRFT clinical governance

		TRFT 

clinical governance



		Risk Management

		Datix reports

		Governance and Performance Manager

		On-going

		TRFT clinical governance

		TRFT clinical governance





 Section 2


Appendix 1


[image: image3.jpg]Safe&
G So'{lnd






[image: image4.png]INHS

The Rotherham

NHS Foundation Trust






EQUALITY IMPACT ASSESSMENT (EIA) INITIAL SCREENING TOOL

		Document Name:

		The management of a surrogate pregnancy


Alicia Plane & Dotty Watkins

		Date/Period of Document:

		April 2021



		Lead Officer:        

		Dotty Watkins

		Division : 

		Family Health

		Reviewing Officers:

		Sarah  Petty



		

		

		

		

		

		



		

		

		

		



		(  Function

		(  Policy

		(  Procedure

		(  Strategy

		(  Joint Document, with whom?



		Describe the main aim, objectives and intended outcomes of the above:


To provide standard operating procedures for the handover of care from Midwifery to Health Visitors to enable best outcomes for children and families.



		You must assess each of the 9 areas separately and consider how your policy may affect people’s human rights.



		1.
Assessment of possible adverse impact against any minority group



		How could the policy have a significant negative impact on equality in relation to each area?

		Response

		If yes, please state why and the evidence used in your assessment 



		

		Yes

		No

		



		1

		Age?

		Y

		

		Restricted to child bearing age range



		2

		Sex (Male and Female?

		Y

		

		Females and in cases of gender reassignment



		3

		Disability (Learning Difficulties/Physical or Sensory Disability)?

		

		N

		



		4

		Race or Ethnicity?

		

		N

		



		5

		Religion and Belief?

		

		N

		



		6

		Sexual Orientation (gay, lesbian or heterosexual)?

		

		N

		



		7

		Pregnancy and Maternity?

		

		N

		



		8

		Gender Reassignment (The process of transitioning from one gender to another)?

		Y

		

		Where the young person may choose to give birth prior to completing gender reassignment  



		9

		Marriage and Civil Partnership?

		

		N

		





You need to ask yourself:


· Will the policy create any problems or barriers to any community of group? No


· Will any group be excluded because of the policy? No


· Will the policy have a negative impact on community relations? No


If the answer to any of these questions is yes, you must complete a full Equality Impact Assessment

		2.
Positive impact:



		Could the policy have a significant positive impact on equality by reducing inequalities that already exist?


Explain how will it meet our duty to:

		Response

		If yes, please state why and the evidence used in your assessment 



		

		Yes

		No

		



		1

		Promote equal opportunities

		Y

		

		Improving care and communication for babies and families 



		2

		Get rid of discrimination

		Y

		

		Improving care and communication for babies and families



		3

		Get rid of harassment

		Y

		

		Improving care and communication for babies and families



		4

		Promote good community relations

		Y

		

		Improving care and communication for babies and families



		5

		Promote positive attitudes towards disabled people

		Y

		

		Improving care and communication for babies and families



		6

		Encourage participation by disabled people

		Y

		

		Improving care and communication for babies and families



		7

		Consider more favourable treatment of disabled people

		Y

		

		Improving care and communication for babies and families



		8

		Promote and protect human rights

		Y

		

		Improving care and communication for babies and families





		3.
Summary


On the basis of the information/evidence/consideration so far, do you believe that the policy will have a positive or negative adverse impact on equality?  



		Positive

		Please rate, by circling,  the level of impact

		Negative



		HIGH

		MEDIUM

		LOW

		NIL

		LOW

		MEDIUM

		HIGH



		Date assessment completed:

23/12/2020

		Is a full equality impact assessment required? No

		· Yes


(documentation on the intranet)

		X   No
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